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“The constitutional validity of s 18C has not been tested before the High Court. The provision may
be vulnerable to challenge on two fronts…
…The second relates to the implied freedom of political communication. In this context, the High
Court has observed that ‘insult and invective’ are a legitimate part of political discussion and
debate. The inclusion of the words ‘offend’ and ‘insult’ raises a possibility that the High Court, in an
appropriate case, might read down the scope of s 18C, or find it invalid.” 1
“The ALRC has not established whether s 18C of the RDA has, in practice, caused unjustifiable
interferences with freedom of speech. Part IIA of the RDA, of which s 18C forms a part, would
benefit from more thorough review in relation to freedom of speech. However, any such review
should take place in conjunction with consideration of anti-vilification laws more generally.”
Traditional Rights and Freedoms—Encroachments by Commonwealth Laws
(ALRC Report 129)
December 2015

“The abuse, although unpleasant and offensive was not significantly transformed by the addition
of the words "white" or "whites". These words are not of themselves offensive words or terms of
racial vilification. This is particularly so because white or pale skinned people form the majority of
the population in Australia.” 2
McLeod v Power [2003] FMCA 2
14 January 2003

“The Muslim cleric continued: "Who will set the world free from the children of Israel so that the
world will be able to say that it has rid itself of that hidden evil?"
Standing in front of a young boy holding a black and white flag, he then said: "This mission will be
accomplished by none but you, O Muslims … The ember of jihad against the Jews will continue to
burn. The struggle and the jihad will continue until the words of Allah come true." 3
Jewish leaders demand Islamic Hizb ut-Tahrir teacher be sued for anti-Semitic hate speech
(Sydney Morning Herald)
9 March 2015

https://www.alrc.gov.au/publications/freedoms-alrc129
http://www.austlii.edu.au/au/cases/cth/FMCA/2003/2.html
3
http://www.smh.com.au/national/jewish-leaders-demand-islamic-hizb-uttahrir-teacher-be-sued-for-antisemitichate-speech-20150309-13zam8.html
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Foreword
Thank you for the opportunity to provide a submission to the Parliamentary Joint Committee on Human
Rights inquiry into freedom of speech in Australia.
I offer this submission for the Committee’s consideration. It is based on my experiences as a:
•
•
•
•

respondent to numerous complaints under the Anti-Discrimination Act 1977 (NSW) (a law that has
close similarities to the Racial Discrimination Act 1975 (Cth));
complainant under the Racial Discrimination Act 1975 (Cth);
full-time, independent and conservative commentator on social and political matters in Australia
since 2013; and
successful party to legal proceedings directly focused on issues of anti-discrimination law and
freedom of political communication.

In particular, I have successfully challenged the Chief of Defence Force in the Federal Court in relation to his
decision to terminate my appointment as an officer in the Australian Army, noting that this decision has
been appealed and judgement remains reserved. However, by way of background, the decision to
terminate my commission was based in large part on anti-discrimination policies within the Australian
Defence Force that were developed as a result of laws such as the Racial Discrimination Act 1975 (Cth). The
Federal Court found in my favour in December 2015 and dismissed the termination decision as it unduly
infringed the implied constitutional protection of political communication.
Further, I am party to legal proceedings underway within the New South Wales Court of Appeal to
challenge aspects of the Anti-Discrimination Act 1977 (NSW) in relation to a number of issues, including the
implied constitutional protection of political communication and the constitutional protection of religious
freedom. This matter will be heard on 30 November and 1 December 2016. While it would be improper to
ventilate the arguments in this particular case in this submission and I respectfully await the decision of the
Court, there can be no doubt, given the similarities between the Racial Discrimination Act 1975 (Cth) and
the Anti-Discrimination Act 1977 (NSW), that this matter will have implications for the Racial Discrimination
Act 1975 (Cth).
I believe that my experiences make me well placed to provide informed comment about the operation of
S.18C and S.18D of the Racial Discrimination Act 1975 (Cth). This is particularly so as the Committee has
been asked as part of this inquiry to consider particularly the recommendations of the Australian Law
Reform Commission report Traditional Rights and Freedoms—Encroachments by Commonwealth Laws. This
report calls for a review of the Racial Discrimination Act 1975 (Cth) “in conjunction with consideration of
anti-vilification laws more generally”. As such, my experience with the Anti-Discrimination Act 1977 (NSW)
is of particular relevance to this inquiry.
This submission has been placed on my website and has received considerable support from [insert
number] Australians who have also signed it. Their details are enclosed at the end of this submission.
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1.

A political police force

1.1.

Nothing can change everything

It might sound flippant, but the only difference between ‘apolitical organisation’ and ‘a political
organisation’ is a ‘space’ between the first two letters. In the literary context, a literal vacuum can change
the entire composition, focus and meaning of these terms.
In practice, an apolitical organisation can become a political organisation very easily and without notice.
That is exactly what has happened with the Australian Human Rights Commission. And it was always going
to do so. The functions of the Commission, as outlined in S.11 of the Australian Human Rights Commission
Act 1986 (Cth) give it powers to investigate complaints while also ensuring that this organisation is directly
involved in advocacy for political causes and agendas.
As such, the Commission has powers to take action against persons and it also has powers to pursue
political goals. From the outset, it was always going to become a political police force.

1.2.

An organisation of left-leaning activists…

The evidence shows that the Australian Human Rights Commission has become a tool of leftist political
activism.
The Commissioners responsible for the most contentious matters of public debate all advocate left-wing or
highly-contentious and divisive ‘progressive’ causes.
•

•

•

Ms Gillian Triggs’ time as the President of the Australian Human Rights Commission has been
marred by controversy, particularly in relation to the much publicised political manoeuvring behind
her report into children in immigration detention. Further, her decision to recommend $350,000 in
compensation for a convicted murderer held in detention demonstrated her alienation from the
views held by millions of ordinary Australians. 4
Mr Tim Soutphommasane has been an active member of the Labor Party and has worked as a
speechwriter for former New South Wales Labor Premier, Mr Bob Carr. 5 His ‘touting’ for racial
vilification complaints following the publication of a cartoon by Mr Bill Leak has angered many,
many Australians.
Even Mr Tim Wilson, who formally held the position as the Freedom Commissioner is a well-known
advocate for homosexual marriage and has articulated policies that would see Islamic Sharia
marriages recognised in law. 6 That being said, I do thank Mr Wilson for his efforts to protect free
public debate in Australia. However, that he is considered the most ‘conservative’ of the highprofile appointments to the Australian Human Rights Commission in recent years is a clear
demonstration that there is no voice for conservative Australians within this organisation.

4

https://www.humanrights.gov.au/sites/default/files/document/publication/Basikbasik%20v%20Commonwealth%202
014%20AusHRC%2077_WEB.pdf
5
http://www.usyd.edu.au/sydney_ideas_quarterly/people/profiles/03_tim_soutphommanse.shtml
6
http://www.timwilson.com.au/articles/religious-freedom-and-same-sex-marriage-need-not-be-incompatible-theaustralian
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Simply put, I believe I speak for many Australians when I say that the Australian Human Rights Commission
has become a left-wing bureaucracy dedicated to promoting left-wing political causes. Further, given the
public focus of the Commission, it is also fair to assess that the type of person drawn to work at the
Commission will also hold similar political views to its Commissioners. Indeed, it is hard to conceive, for
example, how a person with conservative views on border protection or marriage could obtain and
maintain employment within the Australian Human Rights Commission.
As such, there are genuine concerns that this organisation is biased in actuality against contributions to
public debate from conservative voices, or in relation to any complaints it receives about those
contributions. There can be no doubt that it is perceived to be biased.
A further demonstration of bias inherent within the structure of the Australian Human Rights Commission
can be seen by noting the absence of Commissioners who are tasked to advocate for or to protect certain
human rights.
According to the website of the Australian Human Rights Commission, it has a mission to ‘lead the
promotion and protection of human rights in Australia’. 7 The same website also states that the United
Nations Declaration of Human Rights ‘sets out the basic rights and freedoms that apply to all people’. 8
Article 3 of the United Nations Declaration of Human Rights lists the most fundamental human rights and it
states:
“Article 3.
Everyone has the right to life, liberty and security of person.”
However, the Australian Human Rights Commission has:
•
•
•

no ‘Life Commissioner’ tasked with the role of protecting the right to life for Australians;
no ‘Security Commissioner’ tasked with the role of protecting the right to security for Australians.
remained entirely unconcerned about freedom of speech for the majority of Australians, apart
from Mr Wilson who was still relatively ‘progressive’.

I do note that all of the most fundamental human rights outlined above are generally advocated for by
right-wing or conservative politicians. That the Australian Human Rights Commission remains silent on
these issues while condemning government policies to protect the nation’s borders and security further
demonstrates how left-leaning this organisation has become.

1.3.

…targeting conservative voices

Given the political culture at the Australian Human Rights Commission, as well as its ‘touting’ for complaints
which it subsequently investigates, one can hardly be surprised that abuses have occurred. Of particular
relevance to this inquiry, many Australians are concerned that the Racial Discrimination Act 1975 (Cth) has
essentially become a tool by which conservative (or ‘non-progressive’) voices have been targeted, even in
innocuous matters:

7
8

https://www.humanrights.gov.au/about-commission-0
https://www.humanrights.gov.au/about/what-are-human-rights
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•

•

•

The Andrew Bolt case (which I recognise was decided in the Federal Court and not by the Australian
Human Rights Commission) demonstrated to many Australians that this law was not being used to
stop racial vilification but to silence genuinely-held conservative political beliefs. Despite the
findings against Mr Bolt, many Australians continue to hold and to support the views and concerns
that he expressed.
The QUT case and the coverage of the Australian Human Rights Commission’s failure to meet basic
standards of procedural fairness and natural justice in relation to the university students involved
demonstrated to many Australians that the Commission was no longer independent and impartial.
Rather, it had become a bureaucratic tool to support complainants, with the perception held by
many Australians that the law was not being used to stop racial vilification, but as a blunt object to
target trivial statements as part of a ‘get-rich-quick’ scheme for protected minorities.
The Bill Leak controversy, in which Mr Soutphommasane ‘touted’ for complaints, eradicated all
confidence and the trust of many Australians in the Commission. That the complaints against Mr
Leak have subsequently been withdrawn further fuels perceptions that complaints are now political
weapons, rather than genuine expressions of concern about racial vilification.

In all these matters, left-wing activists and politicians have supported action under the Racial
Discrimination Act 1975 (Cth) against defendants who expressed conservative political views opposing
racially-based employment, racially-based segregation and family dysfunction in Indigenous communities.

1.4.

‘Whites’ need not apply

The three examples outlined above are the controversies that have captured public attention with regards
to the Racial Discrimination Act 1975 (Cth). However, it is just as likely that ordinary Australians would hold
even greater concerns about an earlier example that has escaped significant media attention.
In 2003, the Federal Magistrates Court made a ruling dismissing a racial vilification complaint lodged by a
male prison worker against an Aboriginal woman. She had racially abused him after he refused her entry
for a prison visit. There was no finding that the prison worker had acted improperly and his conduct was
not brought into question.
However, in dismissing the matter, the judge wrote:
“In the context of this matter, I do not believe that a reasonable correctional services officer with a
pale skin would have been offended, insulted, humiliated or intimidated by the addition of the
words "white" or "whites" to the abuse used by Ms Power outside the gatehouse of the Yatala
Labour Prison on 8 April, 2001. The abuse, although unpleasant and offensive was not significantly
transformed by the addition of the words "white" or "whites". These words are not of themselves
offensive words or terms of racial vilification. This is particularly so because white or pale skinned
people form the majority of the population in Australia.” 9
As such, it has been clear that since 2003 the Racial Discrimination Act 1975 (Cth) has not been a law that
protects all Australians, or even the majority of Australians. It has been interpreted as a law that in fact only
operates against the majority of Australians precisely because they have white skin. This further

9

http://www.austlii.edu.au/au/cases/cth/FMCA/2003/2.html
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demonstrates how the Racial Discrimination Act 1975 (Cth) has been used, not to stop racial hatred, but to
support activist minority political causes.

1.5.

Real racial hatred is ignored

Compounding the problems with the Racial Discrimination Act 1975 (Cth) and the way it has been
administered by the Australian Human Rights Commission is the fact that real statements inciting racial
hatred and violence remain unpunished.
On 9 March 2015, the Sydney Morning Herald published an article about a protest organised by the Islamic
group, Hizb ut Tahrir, stating:
The Muslim cleric continued: "Who will set the world free from the children of Israel so that the
world will be able to say that it has rid itself of that hidden evil?"
Standing in front of a young boy holding a black and white flag, he then said: "This mission will be
accomplished by none but you, O Muslims … The ember of jihad against the Jews will continue to
burn. The struggle and the jihad will continue until the words of Allah come true." 10
A separate but related article also published by the Sydney Morning Herald on 25 February 2015 about the
same rally stated:
“There are also chants of "Khaybar Khaybar the armies of Muhammed will return" which is said to
be a reference to the historic battle of Khaybar in which Jews were massacred.” 11
There can be no doubt that such statements are racially motivated, make reference to violence and the
massacre of a racial group and that they occurred at a time of significant Islamic terror threats. However,
neither the Racial Discrimination Act 1975 (Cth) nor the Anti-Discrimination Act 1977 (NSW) (which also
makes unlawful racial vilification) have been able to prevent such statements. A complaint was lodged
under the Anti-Discrimination Act 1977 (NSW); however, no action has been taken in regards to these
statements at all.
Again, this highlights the failure of such laws in relation to stopping real racial hatred and simply
demonstrates that these laws are instead focused on silencing political opposition to left-wing activism.
Many Australians now believe, with good reason, that the anti-discrimination industry is operating as a leftwing political police force.

http://www.smh.com.au/national/jewish-leaders-demand-islamic-hizb-uttahrir-teacher-be-sued-for-antisemitichate-speech-20150309-13zam8.html
11
http://www.smh.com.au/national/controversial-islamic-group-hitzb-uttahrir-accused-of-inciting-hatred-againstjews-20150225-13odro.html
10
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2.
2.1.

18C, 18D and freedom of speech
Question

“Whether the operation of Part IIA of the Racial Discrimination Act 1975 (Cth) imposes unreasonable
restrictions upon freedom of speech, and in particular whether, and if so how, ss. 18C and 18D should be
reformed.”
S.18C and S.18D of the Racial Discrimination Act 1975 (Cth) are bad laws compounded by the fact that they
are administered by a politically-activist bureaucracy. They work to impose unreasonable restrictions on
freedom of speech. They should be repealed for the reasons detailed below. Instead of ineffective antidiscrimination laws, the various states and the Commonwealth should enforce their respective and existing
criminal codes in relation to racially-motivated incitement to violence. Further, speech that incites violence
should be criminalised, regardless of whether it is racially motivated. This would ensure that all Australians
are protected from such speech in all circumstances.

2.2.

Confusion reigns supreme

S.18C of the Racial Discrimination Act 1975 (Cth) states:
(1) It is unlawful for a person to do an act, otherwise than in private, if:
(a) the act is reasonably likely, in all the circumstances, to offend, insult, humiliate or
intimidate another person or a group of people; and
(b) the act is done because of the race, colour or national or ethnic origin of the other
person or of some or all of the people in the group.
This section is reasonably likely, in all the circumstances, to cause great confusion. It is entirely arbitrary in
every sense. The ‘reasonable likelihood’ has to be assessed and any assessment will necessarily be
subjective. So do the ‘all the circumstances’ which, in many cases, will not even be known to the
complainant or respondent. And offence, insult, humiliation and intimidation are also entirely subjective
emotional feelings that will differ from person to person.
The end result of S.18C is that no one can reasonably know if they are about to say or do something that
may lead to a complaint. Consequently, S.18C of the Racial Discrimination Act 1975 (Cth) imposes an
unreasonable burden on freedom of speech such that it is already operating to stifle debate about matters
of public interest. Further, given that government departments and large corporations are basing their own
workplace anti-discrimination policies on anti-discrimination laws such as the Racial Discrimination Act
1975 (Cth), this law is having a structurally-negative impact on political communication across society. One
can easily conceive how a workplace policy based on the Racial Discrimination Act 1975 (Cth) may result in
a worker losing their employment for expressing support for Bill Leak on their social media pages.
From a personal perspective, I am hesitant to express my own views about matters involving racial
positions as a result of these laws. Specifically, recently Labor MP, Ms Linda Burney, stated:
“It astounds me that the people that are advocating for the removal of 18C are basically white men
of a certain age that have never experienced racial discrimination in their life.”
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I would prefer to be able to challenge this statement in public debate and discourse. However, it is quite
likely in the current environment that doing so would result in a complaint under S.18C being lodged
against me. That is not a risk I am willing to take.
A second option is to remain silent. However, that does not enhance public debate and, as a returned
veteran of military operations defending freedom, it is particularly concerning to me that laws like S.18C
are threatening political communication in Australia to such an extent that this option is a possibility. I did
not serve Australia only to return home and be silenced.
The only other option is to engage with the mechanics of this bad law and lodge a complaint of my own to
challenge this statement. However, this option is also less than satisfactory because it is reliant at the
outset on the Australian Human Rights Commission which has demonstrated itself entirely biased towards
the political sentiments of Ms Burney and against dissenting conservative points of view.
S.18D of the Racial Discrimination Act 1975 (Cth) states:
Section 18C does not render unlawful anything said or done reasonably and in good faith:
(a) in the performance, exhibition or distribution of an artistic work; or
(b) in the course of any statement, publication, discussion or debate made or held for any
genuine academic, artistic or scientific purpose or any other genuine purpose in the public
interest; or
(c) in making or publishing:
(i) a fair and accurate report of any event or matter of public interest; or
(ii) a fair comment on any event or matter of public interest if the comment is an
expression of a genuine belief held by the person making the comment.
There is nothing in S.18D that rectifies the problems of S.18C. In fact, this section just adds to the confusion
because it is also entirely arbitrary and subjective. ‘Reasonableness’ needs to be assessed, as does ‘good
faith’. There is no specific protection at all of ‘political communication’ and such communication would, at
best, fall under ‘public interest’ in S.18D(b) or ‘fair comment’ in S.18D(c)(ii). However, again public interest
is determined only by a subjective assessment, as is ‘genuine purpose’ and ‘fair comment’.
As such, S.18D simply fails to protect freedom of speech, let alone the more specific freedom of political
communication. It also contains no specific reference to truth. As a result, subjective assessments can be
reached finding against reasonableness or good faith, even for truthful statements. This is wrong.

2.3.

The predictable outcome of activists who also investigate

From personal experience in relation to complaints against me under S.49ZT of the Anti-Discrimination Act
1977 (NSW), I can say that almost identical protections to S.18D in that Act fail the basic common-sense
test and allow direct abuse of anti-discrimination law to silence expression of political opinion – including
opinion that supports extant law in Australia. I have no doubt that such failings are occurring, or could
easily occur, under S.18C of the Racial Discrimination Act 1975 (Cth).
S.49ZT of the Anti-Discrimination Act 1977 (NSW) deals with homosexual vilification and it states:

13
(2) Nothing in this section renders unlawful:
(a) a fair report of a public act referred to in subsection (1), or
(b) a communication or the distribution or dissemination of any matter on an occasion that
would be subject to a defence of absolute privilege (whether under the Defamation Act
2005 or otherwise) in proceedings for defamation, or
(c) a public act, done reasonably and in good faith, for academic, artistic, religious
instruction, scientific or research purposes or for other purposes in the public interest,
including discussion or debate about and expositions of any act or matter.
These provisions offer the same or very similar types of defence or exceptions to those found under the
Racial Discrimination Act 1975 (Cth), although they are obviously focused on a different form of vilification.
Further, in both Acts the New South Wales Anti-Discrimination Board or the Australian Human Rights
Commission are responsible for initially investigating complaints, although the President of the New South
Wales Anti-Discrimination Board has significantly broader powers to dismiss complaints than the President
of the Australian Human Rights Commission.
However, even with the defences or exceptions outlined above and broad powers to terminate complaints,
very few complaints against me have been dismissed. This is even though most of the complaints:
•
•
•
•

do not even relate to my statements;
relate to statements published by third parties on Facebook;
relate to statements on third party websites over which I have no control and have not visited; and
relate to statements in media outlets that I have linked to on my website or Facebook page.

Additionally, one complaint has been accepted and continues, even though the complaint is actually about
fabricated statements made by the complainant. He has concocted false and defamatory quotes and then
attributed them to me in a press release he issued which he subsequently posted on my Facebook page in
order to generate a complaint.

The first image above shows an excerpt of a complaint lodged against me under similar provisions to S.18C in the AntiDiscrimination Act 1977 (NSW) falsely stating the I published “ EXTERMINATE ALL THE HOMOS”. The second image is the ‘evidence’
used to justify the claim. It shows a post made to my Facebook page, but also clearly shows that this post was made by the
complainant himself.
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In one specific matter the powers of the President of the New South Wales Anti-Discrimination Board and
the President of the Australian Human Rights Commission do differ significantly. Complaints under the AntiDiscrimination Act 1977 (NSW) do not reach the New South Wales Civil and Administrative Tribunal unless
they are referred there by the President of the New South Wales Anti-Discrimination Board. However,
complaints under the Racial Discrimination Act 1975 (Cth) are not referred to the Federal Court by the
President of the Australian Human Rights Commission and the complainant is responsible for taking steps
to bring the matter into the Court.
However, despite this difference, in relation to investigations under both Acts the investigating authority
must make assessments about such things as ‘reasonableness’ and ‘good faith’ when deciding whether to
terminate a complaint. In my view, the New South Wales Anti-Discrimination Board suffers from the same
problems with regards to political activism as the Australian Human Rights Commission. One can see how it
is easily conceivable that an organisation tasked with undertaking public advocacy about issues regarding
race while simultaneously tasked with investigating complaints of racial vilification can easily:
•
•
•
•
•
•

hold biased views in relation to the complaint matter;
fail to impartially consider statutory exceptions or defences;
effectively act as a support mechanism for the complainant at the expense of the respondent;
fail to provide procedural fairness or natural justice to the respondent;
seek and support complaints to further political goals; and
seek and support complaints to silence political opposition.

In fact, media reporting demonstrates that this is exactly what has occurred in relation to the recent matter
involving students from QUT. They were not informed of the complaint against them for 14 months. I
would argue that their experiences, and mine, demonstrate that there are not just serious problems with
the Racial Discrimination Act 1975 (Cth), but there are broader systemic problems with all antidiscrimination laws generally. They have created an anti-discrimination industry that acts as a political
police force for left-wing political activists. As such, I fully support recommendations from the Australian
Law Reform Commission to hold a broader inquiry into the operation of all anti-discrimination and
vilification laws. Given that state and federal laws allow for multiple complaints across jurisdictions for any
single incident, any such investigation must consider the entirety of laws that allow the ‘anti-discrimination
industry’ to operate.

2.4.

The respondent always loses (even when he wins)

Under the Racial Discrimination Act 1975 (Cth) and the Australian Human Rights Commission Act 1986 (Cth)
it is:
•
•
•
•
•

free to lodge complaints;
a requirement, according to the President of the Australian Human Rights Commission, for all
complaints to be investigated regardless of their merits;
too difficult, according to the President of the Australian Human Rights Commission, to dismiss
complaints;
a requirement for conciliation to be attempted for every complaint regardless of its merits; and
the complainant who benefits personally from any conciliation or eventual Federal Court orders in
relation to damages.
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Given these circumstances, one cannot be surprised that some persons may seek to lodge complaints in
order to gain financially or to harass political opponents. Complainants always win and respondents always
lose, opening the door for financial or politically-motivated complaints.
The respondent, on the other hand, faces:
•
•
•
•
•
•

costs of obtaining legal advice;
stress;
loss of time spent in responding to complaints;
loss of reputation,
no cost recovery if complaints are terminated or withdrawn; and
no guarantee of cost recovery if the complaint is lodged before the Federal Court and subsequently
fails.

As such, the respondent always loses. This is always the case, even if they win (or even worse, if they
should have won). On 12 November 2016, The Australian newspaper reported the ordeal and stress
suffered by Mr Kyran Findlater. He incurred expenses of $10,000 and subsequently agreed to conciliate a
complaint, incurring a further loss of $5,000. The words he wrote that generated the complaint were:
“My Student and Amenity fees are going to furbish rooms in the university where inequality reigns
supreme? I believe if we have to pay to support these sorts of places, there should at least be more
created for general purpose use, but again, how do these sorts of facilities support interaction and
community within QUT? All this does is encourage separation and inequality.” 12
There is not one single word that references a ‘race’ in that statement. Nor does it identify the person who
lodged the complaint. Yet those words cost Mr Findlater $15,000 and a great deal of stress. To rub salt into
the wounds, the Federal Court recently found that the complaints against other students from QUT in this
matter were entirely without substance. Mr Findlater made a decision: trade off years of stress for a quick
upfront payment of ‘go away’ money. He chose the latter. And so he lost out, even on a matter that was
entirely baseless.
By no means is Mr Findlater the only person who has paid ‘go away’ money. Recently The Australian
newspaper reported that over $500,000 in ‘go away’ money has been paid out in the last five years, even
for complaints that are disputed. 13

2.5.

An abusive law

Although I have not been subject to complaints under S.18C, I do speak with personal experience in relation
to similar sorts of complaints made under the Anti-Discrimination Act 1977 (NSW). I raise these experiences
to support the Australian Law Reform Commission’s recommendation for a broader inquiry into vilification
laws. It is my opinion that these laws go much further than simply being a legal form of extortion. They also
work to undermine important legal safeguards such as the presumption of innocence and the equality of all
before the law.

http://www.theaustralian.com.au/news/nation/plight-unmasks-the-injustice-of-18c/newsstory/c996e4c63d49a13b0a2cc0192bbb7eba
13
http://www.theaustralian.com.au/national-affairs/cheaper-to-settle-hrc-race-complaints/newsstory/a79ea374c5e6cfa5dae27c4fe7920662
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I have received 32 complaints against me
under the Anti-Discrimination Act 1977
(NSW). The complainant describes himself as
an activist who ‘works’ by lodging complaints
and he is responsible for the vast majority of
all homosexual vilification complaints in the
history of New South Wales. He has made
numerous statements that he has lodged
complaints in order to gain financially or to
cause me financial detriment and harassment.
He has also sent me hundreds of harassing
and abusive emails, including emails offering
to provide my address to Islamic
organisations. As a result of those emails my
family has been forced to move for its safety.
The New South Wales Police have refused to
investigate the complainant for
telecommunications offences simply because
he has lodged anti-vilification complaints
against me. These laws, through the mere
lodgement of a complaint, confer moral
superiority on the complainant and the black
mark of Cain on the respondent, such that the
complainant is seemingly given immunity for
behaviour that would otherwise result in
criminal investigations. This subversion of
legal principles is so great that even Mr Tony
Morris QC has noted that respondents to
complaints under the Racial Discrimination
Act 1975 (Cth) have great difficulty obtaining
legal representation. In my experience, this
same difficulty exists with respondents to
complaints under the Anti-Discrimination Act
1977 (NSW).
I have incurred expenses of approximately
$200,000 in relation to these complaints and
an associated matter against the Chief of
Defence Force. And I have lost hundreds of
days since May 2014 responding to these
complaints. For the same reasons outlined
above, a politically-motived bureaucracy that
also conducts investigations will turn a blind
eye to vexatious, frivolous or harassing
complaints that support its political goals and
agenda. There is every reason to believe that

An anti-discrimination activist speaks
from the heart
“Mr.Gaynor has an asset, namely his house. So if there’s
enough complainant’s and complaints are substantiated
we can look at taking his house through bankruptcy.”
*****
“Mate you can drag this case out for 10 years or longer
but I have got your client ( Mr.Gaynor’s ) testicles in my
right hand and I’m going to squeeze them until they fall
off.
CHOP THOSE CATHOLIC BIGOT’S BALLS OFF AND FEED
THEM TO THE HUNGRY DOGS !”
*****
“Bankrupting me would reap you no monies because I
have no assets.
I have a proposal that will reap you a chance to be paid…
…I think Mr.Gaynor and Balzola would jump at the
chance of settling these matters because I’ve been very
difficult with them.”
*****
“If your client Mr.Gaynor doesn’t want his home address
known by the Australian public , including Muslims why
doesn’t be become a silent elector on the electoral role ?
Mr.Gaynor lives in the QLD electorate of Forde.
I just did a simple electoral role search of your clients
name.
I have contacted the Islamic Council of NSW because I
allege Mr.Gaynor is inciting hatred against Muslims by a
public act. ( the internet )”
*****
“Bernard William Gaynor seems obsessed with faeces ,
men’s anuses and sodomy.
Why Mr.Gaynor are you so obsessed ?
Are you a covert homosexual ?
Please explain Sir.”
The statements above have all been made on emails sent from an account
operated by the self-described ‘anti-discrimination’ and ‘anti-free speech’
‘activist’ who has lodged 32 complaints against me under the AntiDiscrimination Act 1977 (NSW).
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similar situations have arisen or may arise in relation to complaints made under the Racial Discrimination
Act 1975 (Cth).
It must also be recognised that many complaints under S.18C specifically target the expression of political
opinion (as in the case of Bill Leak) rather than expressions of racial hatred. Consequently, it is reasonable
to conclude that complaints will be made to harass or silence political opponents. Further, given the
increasing uncertainty as to what can and cannot be said publicly (especially by conservative voices) one
should also expect increasing numbers of complaints about racially-charged political comments, simply
because it is too risky to debate those comments. Indeed, that is precisely why I have chosen the safest
option available to me, which is to lodge a complaint about racially-charged political comments made
recently by Ms Linda Burney MP.

2.6.

An unlawful law?

The practical cases outlined above enliven a theoretical consideration of anti-discrimination laws
undertaken by the Australian Law Reform Commission. On 15 December 2015, the Australian Law Reform
Commission released its Final Report on Traditional Rights and Freedoms – Encroachments by
Commonwealth Laws. Paragraph 4.167 stated:
“Commonwealth anti-discrimination laws may interfere with freedom of speech by making unlawful
certain forms of discrimination, intimidation and harassment that can be manifested in speech or
other forms of expression. At the same time, such laws may protect freedom of speech, by
preventing a person from being victimised or discriminated against by reason of expressing, for
example, certain political or religious views.”
I would go further: anti-discrimination laws policed by biased and partisan anti-discrimination bodies also
involved in political activism do protect free speech for some and they do interfere in free speech for others.
And this is the essential problem: these laws have become special laws for special people and they do not
protect all Australians equally.
As pointed out by the Australian Law Reform Commission, the Racial Discrimination Act 1975 (Cth) has not
been tested before the High Court in relation to the implied constitutional protection of political
communication. In the current climate, it is likely that this law will eventually be tested and it may well be
found wanting precisely because it is demonstrably a law that is being used to protect some at the expense
of others – even when the ‘other’ has done nothing unlawful (as in the case against above regarding Mr Kyran
Findlater). The wording of S.18D makes it abundantly clear that these laws do not protect the political
communications of all Australians. Indeed, S.18D provides specific protection for academics, artists and
scientists but not for other persons, even though they may be discussing or debating academic reports,
artistic works or scientific findings in the context of political debate.
In Australian Capital Television Pty Ltd v The Commonwealth at paragraph 39 Mason CJ held that freedom
of communication in relation to public and political affairs is an indispensable element in a democratic
society (bolding added):
“Freedom of communication in relation to public affairs and political discussion cannot be confined to
communications between elected representatives and candidates for election on the one hand and
the electorate on the other. The efficacy of representative government depends also upon free
communication on such matters between all persons, groups and other bodies in the community.”
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It is difficult to see how Racial Discrimination Act 1975 (Cth) in its current form allows free communication
between all persons. It, instead, operates to allow free communication for some persons while depriving
others of lawful expression (as in the case of Kyran Findlater above) – even though those ‘others’ have not
broken any law.

2.7.

A self-licking ice-cream

It may interest the inquiry to note that the process of lodging a complaint under the Racial Discrimination
Act 1975 (Cth) is very quick. It took me less than five minutes to lodge the complaint I referred to above
against Ms Linda Burney MP.
I lodged the complaint on 10 November 2016. On 18 November 2016 I was informed by the Australian
Human Rights Commission that this complaint has been accepted. However, it also informed me that:
“Please note that due to resource constraints there may be a delay in actioning the complaint. The
Commission will try to action the complaint as soon as possible.”
I am not certain as to whether the Australian Human Rights Commission is currently receiving more
complaints than normal. However, it would appear likely that an organisation that ‘touts’ for complaints is
going to end up receiving complaints.
In many respects, the Australian Human Rights Commission can be described in a term loved by Australian
Diggers: a self-licking ice-cream. It exists only to pleasure itself. More complaints mean more business
means more funding. All of this means that further controversies surrounding the Commission are only
likely to increase in the future.

2.8.

A counter-productive law

It may interest the inquiry to note the response that I received from lodging my complaint. The Racial
Discrimination Act 1975 (Cth) is supposed to end racial vilification. That may be a worthy end but the law
and complaint process is doing the exact opposite.
These are some of the comments I received on Twitter as a result of my complaint:
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I even received this comment from Hon Philip Dalidakis MP, the Victorian Minister for Trade, Small Business
and Government:
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It may also be the case that the persons who lodged complaints against the QUT students and Mr Bill Leak
also received similar ‘feedback’. However, I cannot comment with any certainty on that. I can say that I
would not be surprised if they did receive similar comments.
It would seem apparent that the Racial Discrimination Act 1975 (Cth) is not stopping racial abuse. In fact,
this Act is only creating further division and generating further animosity. It is a counter-productive law.

2.9.

The solution: criminalise speech that incites violence (or enforce existing provisions)

Racial violence is a serious issue and it should be dealt with by a serious law. However, a law that makes it
impossible to discuss serious problems in relation to family dysfunction while also remaining silent on
incitement to jihad against Jews or persons who do not support certain Islamic sects is not serious. Nor is it
serving the Australian people.
The simple solution is to enforce existing criminal laws in relation to incitement to violence. These matters
should dealt with through various state criminal laws or under S80.2A and S80.2B of the Criminal Code Act
1995 (Cth). If these current criminal laws are deficient then efforts should be made to rectify these
deficiencies rather than tinkering with the Racial Discrimination Act 1975.
S.18C and S.18D of the Racial Discrimination Act 1975 should be repealed.
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3.
3.1.

The Australian Human Rights Commission cannot handle complaints
Question

Whether the handling of complaints made to the Australian Human Rights Commission (“the Commission”)
under the Australian Human Rights Commission Act 1986 (Cth) should be reformed, in particular, in relation
to:
a.

the appropriate treatment of:
i.

trivial or vexatious complaints; and

ii.

complaints which have no reasonable prospect of ultimate success;

b.

ensuring that persons who are the subject of such complaints are afforded natural justice;

c.

ensuring that such complaints are dealt with in an open and transparent manner;

d.

ensuring that such complaints are dealt with without unreasonable delay;

e.
ensuring that such complaints are dealt with fairly and without unreasonable cost being
incurred either by the Commission or by persons who are the subject of such complaints;
f.
the relationship between the Commission’s complaint handling processes and applications
to the Court arising from the same facts.
The Australian Human Rights Commission has two key functions: political activism and investigations. It
cannot do both and maintain any semblance of fairness or impartiality. This has caused significant
problems.

3.2.

An unaccountable Commission

Mr Tony Morris QC recently wrote an article for The Australian. It should be read by this Committee and I
attach it to this report. Mr Morris identifies two key problems with the Australian Human Rights
Commission and the Racial Discrimination Act 1975 (Cth):
“The first is the abject failure of the Australian Human Rights Commission to fulfil its statutory
function as “gatekeeper” in respect of racial discrimination and other human rights complaints. And
the second is the fact anyone sued under the Racial Discrimination Act has already lost before the
case ever comes in front of a judge.” 14
Mr Morris also identifies a solution to these two problems:
“There is a simple solution to each of these problems. All it requires is a legislative amendment
stipulating that a person may not begin court proceedings for an infringement of the Racial
Discrimination Act unless the AHRC has certified that it has conducted reasonable inquiries into the
complaint; as a result of its inquiries the AHRC is satisfied the claim is (at least) arguable; the AHRC

http://www.theaustralian.com.au/opinion/there-will-never-be-winners-under-section-18c-as-it-stands/newsstory/1bacb30956b99217e34116f222196ff2
14
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has made reasonable endeavours to conciliate the complaint; and the claimant has acted
reasonably with respect to the AHRC’s attempts at conciliation.
This should ensure no case reaches court unless the AHRC has done what the legislation requires it
to do: inquired into and attempted to conciliate the complaint.
But it should also ensure a case can never reach court if it is utterly destitute of merit, or merely an
exercise in blackmail by an overreaching claimant seeking exorbitant compensation.
For constitutional reasons, the AHRC’s decision to grant or refuse such a certificate should be
subject to judicial review.
More important, to ensure the AHRC does its job conscientiously — that it doesn’t just hand out
such certificates for the asking or refuse them as a matter of course — the legislation should hold
the AHRC liable for the costs if there is a successful application for judicial review or proceedings are
brought in reliance on a certificate that the AHRC issued recklessly.”
Simply put, if S.18C and S.18D are to remain, the complaint investigation process must be reformed.

3.3.

Improving the complaint process

I submit that the best way to address the failed complaint investigation process is to repeal S.18C and S.18D
of the Racial Discrimination Act 1975.
However, if these laws are to remain, the following reforms are required:
•
•
•
•

•

•

There must be a fee to lodge complaints.
Complainants must be able to demonstrate that the conduct complained about refers directly to
them and has caused them damage in a materially significant way.
Respondents should be entitled to cost recovery in the case of failed complaints.
A new body must be established separate from the Australian Human Rights Commission to
investigate and handle complaints. This body must not have any role in political activism or
advocacy.
Proceedings in the Federal Court cannot commence unless the new investigating body has certified
that it has:
o conducted reasonable inquiries into the complaint;
o found that an arguable case exists;
o made reasonable efforts to conciliate the complaint; and
o found that the complainant has acted reasonably and that the complaint is not vexatious or
trivial.
The new investigating body should be liable for costs (with the complainant) for matters that are
brought to the Federal Court and that do not succeed.
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4.
4.1.

Soliciting complaints must stop
Question

Whether the practice of soliciting complaints to the Commission (whether by officers of the Commission or
by third parties) has had an adverse impact upon freedom of speech or constituted an abuse of the powers
and functions of the Commission, and whether any such practice should be prohibited or limited.
The practice of soliciting complaints has had an adverse impact of freedom of speech. It causes a genuine
fear within the community that ‘Big Brother’ and the ‘Thought Police’ are out and about to investigate
Australians’ speech and political views. Touting for complaints is an abuse of process and should be
prohibited. The Australian Human Rights Commission will always be perceived as biased while ever it
solicits complaints and while ever it is engaged in political activism.
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5.
5.1.

Abolish the Australian Human Rights Commission
Question

Whether the operation of the Commission should be otherwise reformed in order better to protect freedom
of speech and, if so, what those reforms should be.
The Australian Human Rights Commission should be abolished. It has not protected freedom of speech but
has rather acted as a political police force over the years and has worked to silence the political
communication of those it opposes. It has lost the trust and confidence of the Australian people.
The Fair Work Commission should be given oversight of workplace discrimination.
The Australian Competition and Consumer Commission should be given oversight of matters involving
discrimination in the provision of goods and services.
A new body should be formed to promote human rights within Australia and it should be appropriately an
advisory committee for the government under the Attorney General. This committee should include a
balanced number of advisors representing truly diverse political opinions, including a ‘Right to Life Advisor’,
a ‘Right to Security Advisor’ and a ‘Right to Freedom Advisor’.
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6.

Recommendations

6.1.
•
•
•

6.2.
•

•
•
•

6.3.

Key recommendations
Abolish the Australian Human Rights Commission.
Repeal S.18C and S.18D of the Racial Discrimination Act 1975 (Cth).
Enforce existing criminal laws prohibiting incitement to violence.

Other recommendations
In line with the Australian Law Reform Commission Final Report on Traditional Rights and Freedoms
– Encroachments by Commonwealth Laws a broader inquiry into state and Commonwealth antivilification laws is warranted. This should also investigate abuses across the entire ‘antidiscrimination industry’ and duplication of laws and complaints across various jurisdictions.
The Fair Work Commission should be given oversight of workplace discrimination.
The Australian Competition and Consumer Commission should be given oversight of matters
involving discrimination in the provision of goods and services.
An advisory committee should be established to provide advice to the government in relation to
matters of human rights. This committee should include:
o a ‘Right to Life Advisor’;
o a ‘Right to Security Advisor’; and
o a ‘Right to Freedom Advisor’.

Alternate recommendations

In the event that the Australian Human Rights Commission is not abolished and S.18C and S.18D of the
Racial Discrimination Act 1975 (Cth) are not repealed, I propose the following alternate recommendations:
•

•
•
•
•
•

The Australian Human Rights Commission should cease investigating complaints and a new body
should be established to investigate complaints. This new body must remain free from political
activism.
The practice of soliciting complaints should be prohibited.
There must be a fee to lodge complaints.
Complainants must be able to demonstrate that the conduct complained about refers directly to
them and has caused them damage in a materially significant way.
Respondents should be entitled to cost recovery from the complainant in the case of failed
complaints.
Proceedings in the Federal Court should not commence unless the new investigating body certifies
that it has:
o conducted reasonable inquiries into the complaint;
o found that an arguable case exists;
o made reasonable efforts to conciliate the complaint; and
o found that the complainant has acted reasonably and that the complaint is not vexatious or
trivial.
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•

The new investigating body should be liable for costs (with the complainant) for matters that are
brought to the Federal Court and that do not succeed.

Bernard Gaynor
22 November 2016

Attachments:
Annex A: ‘There will never be winners under 18C as it stands’, written by Mr Tony Morris QC and published
in The Australian on 24 August 2016
Annex B: List of Australians who have signed this submission

