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5 June 2020 
 
  
To the Chair 
 
SUBMISSION – INQUIRY INTO THE ANTI-DISCRIMINATION AMENDMENT  
(COMPLAINT HANDLING) BILL 2020 
 
To the Chair and Committee, 
 

Submission 21 filed 26 April 2020  
 
I refer to the hearing dates on 9 and 11 June 2020. I note we have not been called to 
participate in either Hearing Date. 
 

“Matters of only legal interest” being considered  
 
I attach an email from the Secretariat following telephone call made by me on 
Wednesday 3 June 2020 which was replied to by Sarah Dunn. I am informed that the 
Committee is interested in “legal matters” concerning this inquiry. 
 
I refer to Submission 21 at Submission Pages 20 – 27 inclusive. At a glance you 
would notice the following: 
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1. Vast majority of all cases represented or assisted by our firm for 

complaints against respondents: Our firm alone has acted for or assisted the 
Respondents in upwards of 80 Per Cent if not more of the total case 
management from the inception of the New South Wales Civil and 
Administrative Tribunal Cases 

2. Superior Court of Record Appellate litigation history: Moreover, it is 
obvious that a review of the Appellate history leading to the critical litigation 
history of matters in the Supreme Court of New South Wales, Supreme Court 
of New South Wales Court of Appeal and High Court of Australia have been 
represented in litigation by our firm practically alone over the last seven year 
period from 2014 to 2020 inclusive.  

 

We are the only practitioner submission actually 
participating in this jurisdiction  
 
There are 190 filed submissions.  
 
Our firm is the only practitioner submission which has actually appeared and acted in 
this body of law and administrative and judicial decisions and have the practice 
history that is the very foundation of this proposed amendment.  
 
It is therefore staggering that the Committee would find it fit to not include us in the 
inquiry hearings.  
 
To do so, you have ignored the primary materials and case management and litigation 
history that is the very foundation of the proposed amendment’s existence. 
 

Other legal practitioners  
 
Other practitioners of note that have appeared in the Civil and Administrative 
Tribunal of New South Wales [‘NCAT’] and the superior Courts of Record have 
elected not to put on submissions in this matter. That is their prerogative. Nor have 
any Counsel apparently filed any submissions that have actually appeared and 
practiced in this jurisdiction elected to put on submissions.  
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No Government submissions  
 
Further, I note that your website reveals that there are no submissions from any of the 
Government and Quasi-Autonomous Non-Government Agencies that are materially 
affected by this proposed amendment made any submissions. These include no 
submissions from: 
 

1. The Anti-Discrimination Board of New South Wales 
2. The New South Wales Civil and Administrative Tribunal 
3. The Attorney-General for New South Wales  

 

 
 
 

Litigation history 
 

Local Court of New South Wales  
 

1. Gaynor v Local Court of NSW & Ors [2019] NSWSC 805 (28 June 2019) 
2. Gaynor v Local Court of NSW & Ors [2019] NSWSC 516 (9 May 2019) 

Supreme Court of New South Wales  
 

3. Burns v Corbett [2016] NSWSC 459 
4. Burns v Corbett (No 2) [2016] NSWSC 612 
5. Burns v Corbett [2018] NSWSC 1347 
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6. Burns v Corbett; Burns v Gaynor [2017] NSWCA 3 

Supreme Court of New South Wales Court of Appeal  
 

7. Burns v Corbett; Burns v Gaynor [2017] NSWCA 3  
8. Gaynor v Attorney General for New South Wales [2020] NSWCA 48  

High Court of Australia  
 

9. Burns v Corbett; Burns v Gaynor [2018] HCA 15 
 

The Corbett debacle – critical adverse social impact  
 
You will clearly not be aware of this litigation. In the Corbett cluster of cases, the 
serial complainant Garry Burns sought to pursue Tess Corbett, a citizen of Victoria, 
with Contempt of Tribunal because she had allegedly breached Orders of the New 
South Wales Civil and Administrative Tribunal.  
 
On 15 October 2013, the Administrative Decisions Tribunal made this Decision, in 
absentia of the respondent Tess Corbett, who had not received notice under the 
Commonwealth Service and Execution of Process Act 1992 (failure to give proper 
notification in prescribed form), in the following orders: 
 

54 We order as follows:- 

1. The complaint of unlawful homosexual vilification is 
substantiated with regard to statements, reproduced in paragraph 
[19] of this decision, that were made by the Respondent to the 
representatives of different newspapers on three occasions during 
late January 2013. 
 
2. The Respondent is to refrain from conduct contravening section 
49ZT of the New South Wales Anti-Discrimination Act 1977. 
 
3. Within twenty-eight (28) days of the date of this decision, the 
Respondent is to procure, at her expense, the publication of the 
following apology in a reasonably prominent position in the 
Sydney Morning Herald: 
 

This apology is made pursuant to an order of the 
Administrative Decisions Tribunal of New South Wales 
(ADT) made on 15 October 2013.  
 
On three occasions during late January 2013, I made 
statements concerning homosexual people to the 
representatives of different newspapers, and expressly or 
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implicitly authorised the publication of my statements by 
these newspapers. 
 
On 15 October 2013, the ADT held that my statements 
amounted to unlawful homosexual vilification. The ADT 
found that they were capable, or had the effect, of inciting 
hatred or serious contempt of homosexual people on the 
ground of their homosexuality. The ADT also found that 
my statements were not published reasonably and in good 
faith for purposes in the public interest.  
 
I apologise for publishing these statements. I 
acknowledge that the words that I used vilified 
homosexual people in breach of the New South Wales 
Anti-Discrimination Act 1977. The aim of this Act is to 
promote tolerance, understanding and acceptance in the 
community. The Act sets limits on what can be said or 
done in public. 

 
4. The Respondent is to forward a signed letter of apology, in the 
terms set out below, to the Applicant at the address set out below 
by ordinary post within 28 days of the date of these orders.  

 
Mr Garry Burns  
PO Box 77  
PADDINGTON NSW 2021 
 
Dear Mr Burns  
 
The Equal Opportunity Division of the Administrative 
Decisions Tribunal, in a decision dated 15 October 2013 
and entitled Burns v Corbett, has found me to be in 
breach of provisions of the Anti-Discrimination Act 1977 
which state that vilification of homosexual people, as 
defined in those provisions, is unlawful. 
 
I offer my apologies for that behaviour. 
 
Yours faithfully  
 
Tess Corbett 

 
What followed was five years of relentless pursuit of Tess Corbett by the serial 
complainant Garry Burns. Tess Corbett refused to apologise under the orders made by 
the Administrative Decisions Tribunal of New South Wales [‘ADT’] above thence 
NCAT in a series of judgments in its unlawful and jurisdictionally incompetent 
maladministration of the Anti-Discrimination Act and Civil and Administrative 
Tribunal [‘CATA’] Act.  
 
Only by our persistent representation of Tess Corbett’s case, were we ultimately able 
to compel the NCAT and by extension the Anti-Discrimination Board [‘ADB’] to 
bring to an end this abnegation of jurisdictional responsibility. 
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In Burns v Corbett; Burns v Gaynor [NSWCA] 3 the Full Bench presided by Bathurst 
CJ, Beazley P and Leeming JA, the following Decisions were made: 
 

Decision 
In Burns v Corbett (proceeding 2016/224875): 

(1) Reformulate question 3 referred to this Court, and answer questions 1, 2 and 3 as follows: 
(a)  Did the Administrative Decisions Tribunal have jurisdiction to resolve the complaint 

under s 49ZT Anti-Discrimination Act 1977 (NSW) made by the plaintiff against the 
defendant? No. 

(b)  Did the Appeals Panel of the NSW Civil and Administrative Tribunal have jurisdiction 
to resolve the said complaint? No. 

(c)  Having regard to the answers to (a) and (b), are the orders that appear in the document 
headed ‘Judgment/Order’ entered on 23 October 2015 in matter no 2014/00270109 
valid and enforceable against the defendant? No.” 

(2) In the event that Mr Burns or Ms Corbett seeks to contend for an order as to costs in this 
Court, grant leave to that party to file and serve, within 7 days of today, the order for which he 
or she contends, and submissions not exceeding 5 pages in support of that order, with the other 
party to supply submissions in reply 7 days thereafter. 

(3) Relist the matter at a time to be fixed before the primary judge for directions for the further 
conduct of the proceeding. 

 
This is what Chief Justice Bathurst, Chief Judge of the Supreme Court of New South 
Wales held in Burns v Corbett; Burns v Gaynor [NSWCA] 3 at paragraph [101]: 

 
[101] “Just as State law is inoperative to authorise a determination by NCAT of 
a matter between the residents of two States, it likewise is inoperative to deem a 
certificate issued by NCAT’s Registrar to be have the effect of a judgment if it 
is filed in this Court. It follows that the answer to the third question is also 
negative. The consequence is that at no time was there an enforceable 
obligation upon Ms Corbett to make an apology (public or private) to Mr 
Burns”. 

 
The Supreme Court of New South Wales Court of Appeal Decision was upheld by the 
Full Bench of seven Judges of the High Court of Australia in the five failed appeals, 
three of these appeals consisting of two appeals from the Attorney General for New 
South Wales and one from the State of New South Wales in Burns v Corbett; Burns v 
Gaynor [2018] HCA 15: 

[153] The complaint against Ms Corbett was referred to the Administrative 
Decisions Tribunal of New South Wales ("the ADT"), the predecessor to NCAT164, 
as the complaint could not be resolved by conciliation.  The ADT found that Ms 
Corbett had contravened s 49ZT of the AD Act and ordered her to make both a 
public and a private apology. Ms Corbett appealed to the Appeal Panel of NCAT, 
which dismissed her appeal. The orders requiring Ms Corbett to make the apologies 
were then entered in the Supreme Court pursuant to s 114 of the AD Act. Mr Burns 
subsequently brought proceedings in the Supreme Court charging Ms Corbett with 
contempt for failing to comply with those orders. In those proceedings, Ms Corbett 
contended by way of defence that NCAT (and its predecessor) had no jurisdiction in 
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relation to the complaint brought by Mr Burns because, among other things, she was 
a resident of Victoria. 

[154] The contempt proceedings were then removed to the Court of Appeal for 
determination of separate questions addressing the jurisdiction of NCAT (and its 
predecessor) to determine a matter between residents of different States. It was 
common ground before the Court of Appeal that NCAT is not a "court of the 
State"165 and that the proceedings in NCAT under the AD Act involved the exercise 
of judicial power by NCAT. 

 
The decision of the High Court of Australia held that the NCAT and its predecessor 
ADT never had any jurisdiction to uphold these orders. That remains the law to this 
day. However, it was not for the ADB or the NCAT to discover its own jurisdictional 
limitations of which these Government bodies have operated with impunity and 
flagrant disregard for its jurisdictional limits for the last seven years. Unchecked, the 
ADB and NCAT would continue to this day to mete out illegal and jurisdictionally 
invalid decisions and unchecked by successive Attorneys-General.  
 
For all this, the submissions in support of the status quo argue that the laws are 
adequate, operating efficiently and pursuing the good end of justice.  

Costs to the New South Wales Taxpayer  
 
The debacle has cost the Taxpayers of New South Wales Three Costs Orders in the 
High Court of Australia and a further Costs Order in the Supreme court of New South 
Wales Court of Appeal for Tess Corbett.   

Unlawful exposure of innocent people to Prison/Fines 
 
The point is that Tess Corbett was facing criminal prosecution in the Supreme Court 
of New South Wales with imminent imprisonment of 12 months in a New South 
Wales Prison under the powers of section 73 of the Civil and Administrative Tribunal 
Act which in turn invokes section 199 of the District Court Act (NSW) 1973 to the 
punishment prescribed or by referral to the Supreme Court of New South Wales:  
 

DISTRICT COURT ACT 1973 - SECT 199 

Contempt 
 
(1) In this section, 
"contemnor" means a person guilty or alleged to be guilty of contempt of court 
committed in the face of the Court or in the hearing of the Court. 
…  
(7) The Court may punish contempt by a fine not exceeding 20 penalty units or by 
imprisonment for a period not exceeding 28 days. 
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Taking maladministration to the point of madness 
 
You and your committee will not have any briefing on the absolute madness that is 
the result of systemic ignorance of: 
 
1. The jurisdictional limits of the State’s powers; 
2. Failure to have regard to Constitutional and other legal limitations of State 

Powers and powers of the NCAT and ADB 
3. Failure to have regard to Service and Execution Act laws of the 

Commonwealth 
4. The flagrant disregard to the law per se. 

Illegal Decisions of NCAT  
 
Corbett would now be in Prison and/or Fined for an array of unlawful decisions 
emanating unchecked for 7 years from NCAT and by extension from the ADB. 
 
Corbett’s case began in 2013 and prior to the formation of the NCAT and was actually 
commenced in the Administrative Decisions Tribunal as cited above from the High 
Court extract. Despite every manifestation of representation to the ADB and NCAT, 
these Government bodies have continued to apply to this day to maladminister the Act 
and expose people otherwise not the subject of these laws to terms of imprisonment, 
statutory fines and unrelenting exposure to statutory damages of up to $100,000 for 
each complaint (refer section 108 Anti-Discrimination Act 1977).  
 
And in the cases of Gaynor and Sunol, the complaints number well over 100 
complaints.  

The purpose of this amending legislation  
 
The Terms of Reference say absolutely nothing other than this matter is referred to 
this committee.  
 
This Amendment is not about the better compliance of the Complainant to lodging of 
complaints. This legislation is about the better compliance of the Government 
Agencies, particularly the ADB and NCAT and by extension Parliament itself and the 
Attorney General for New South Wales, in putting to a stop their systemic abuse of the 
laws, denial of statutory, Constitutional and other jurisdictional restraints and 
boundaries that limit the operation of the CATA Act and Anti-Discrimination Act and 
the runaway licence and arrogation of power that has seen appalling 
maladministration of the likes or Corbett result in terms of exposure to terms of 
imprisonment and/or financial penalties imposed upon citizens who are not subject to 
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the flawed and void decisions of the Tribunal in a clear state of an absolute lack of 
power. Corbett is a pensioner, who at all times was looking after a sick auntie. You 
would have thrown this woman into prison unlawfully against the Constitutional 
limits of the law.  

Failure to call us 
 
Your failure to call us to participate and bring to the forum the case management 
history that consists the bulk of the last 7 years of litigation, will result in the status 
quo of the present sequence of litigation. 
 
Should you elect to make this decision now, the consequence on each Government 
body, those persons within it, individually and severally, will result in increasing risk 
to personal liability and further bring the process of the law into disrepute and 
disrespect of the polity.  
 
Far from accomplishing the desired policy outcomes of your existing legislation, the 
continued humiliation the ADB and by extension the NCAT brings upon itself with 
flawed decisions in the line of authority of the long string of cases such as Corbett, 
Gaynor, Sunol and McKee only guarantee that the desired policy outcomes of the 
existing Anti-Discrimination Act will be undermined by its own maladministration 
and incompetency.  
 
This letter is written as a time delimited of the fundamental flaw your Inquiry is 
making by denying the vast body of evidence and choosing to ignore the actual case 
management history and precedents of the ADB, the NCAT and the Attorney-General 
who has suffered humiliating rebuke in the High Court of Australia and by extension 
this Parliament that continues to make patch quilt, quick fix and ill-conceived 
amendments such as section 34A and 34B of the CATA Act under the header 
“Federal Proceedings” which accomplish nothing other than further sow the seeds of 
confusion as to the Diversity Federal Jurisdiction.  
 
As a result, further decisions such as Meringnage v Interstate Enterprises Pty Ltd 
[2020] VSCA 30 (25 February 2020) and Wilson v Chan & Naylor Parramatta Pty 
Ltd atf Chan & Naylor Parramatta Trust [2020] NSWCA 62 (16 April 2020) 
presently before the New South Wales Court of Appeal are continuing to debate the 
questions of the jurisdictional limits of the NCAT due to the poorly conceived and 
even more poorly administered laws that have produced embarrassments such as 
Corbett. 
 
I await your reply.  
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Yours faithfully 

 


